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I n the past  years, as the state has becom e 
aware of the fact  that  what m at ters for 
cr iminal  organizat ions and m ajor offenders 
are the financial benefits obtained at  the 
end of their  criminal  career, the 
confiscat ion of proceeds of crime has 
become an emergency.  For a significant  
money amount, many accept a conviction 
of a few years in prison – part icularly one 
that  is not  necessarily a certainty, given 
the over load of judicial bodies, the 
complexity of perpetrated cr iminal acts 
and the existence of tax havens where 
money can be laundered. In order to 
prevent  offences from being profitable, the 
state needs to adjust  perm anent ly i ts 
sanct ioning policy to the cr iminal 
conducts,  including by confiscat ing as 
many as possible assets obtained this 
way. In this report , we will  present  an 
overview of the developments recorded by 
Romania in this area, and propose steps 
that  could improve the performance of 
institutions in the years to come. 

 
People  rem ain skept ica l about  the e f f iciency of con vict ions 
if  w ea lth accum ula ted as a  result  of  cr im e cont inue  to be  
un touchab le . How ever , t he situa t ion has begun to ch ange  
and conf iscat ions are  m ore e f f icient , even though t here  
are st il l m any th ings to do, says EFOR  
 
Bonfire of  
Confiscat ing the  
Proceeds of Cr im es 

 
 Extended confiscat ion of  

assets w ill a lw ays apply only  
corre la t ive ly to a punishm ent  
for  se rious crim inal acts; 

 The low  ra te of enforcem ent of  
court  decisions by the Na t ional  
Tax Adm inist rat ion Agency  
( NATA)  is a  reason of concern  
for  everyone; 

 W e need an ent ity  tha t  w ould  
m anage  seized assets, in order  
to prevent the ir  delibe ra te  
depreca t ion or  that due to the  
passing of t im e.  
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Specia l confiscat ion  is set  by Art icle 
112 of the New Criminal Code and targets 
several  categories of assets:  

a.  assets obtained through criminal acts;  

b. assets used or intended to be used to 
the perpetrat ion of criminal  acts;  

c.  assets used immediately after the 
perpetrat ion of criminal acts in order 
to ensure a perpetrator ’s escape or to 
keep the proceeds of crime;  

d. assets offered in order to determ ine 
the perpetrat ion of a cr iminal act  or to 
reward a perpetrator;  

e.  assets acquired through criminal acts,  
unless returned to the aggrieved part y 
and unless they serve for his/ her/ its 
indemnificat ion;  

f. assets the possession of which is 
prohibited by the criminal law. 

In addition to special confiscat ion,  start ing 
from 2012, the Romanian Criminal Code 
included the measure of extended 
confiscat ion :  Art icle 1121.  This measure 
enables courts to confiscate more than 
the proceeds of cr ime deferred to t rial, 
namely assets obtained 5 years prior to 
the cr im inal  act  perpetrat ion may be also 
confiscated, if  they blatant ly exceed the 
incomes legally obtained by that  person 
and if the court  has the convict ion that  
these were obtained from cr iminal acts 
similar to those in relat ion to which the 
convict ion is decided.  

Therefore, we have a confiscat ion that  will 
always be correlat ive to a cr iminal 
convict ion for an aggravated act , and not  
a confiscat ion that  is independent from a 
cr iminal  conviction. In this area, the 
Romanian legislat ion t ransposes in part  
the European Direct ive on the 
Freezing and Confiscat ion of Proceeds 
of Crim e . This mat ter was assessed by 
the Rom anian Constitut ional  Court  (RCC) , 
which decided that  the provision was 
const itutional to the extent  that  the 
moment until  which the court  may decide 
on obtained assets is the one from which 
the legal norm establishing extended 
confiscat ion came into force (2012) . The 
RCC established also that  the regulat ion 
of extended confiscat ion is not  in 
contradict ion with Article 44, para.  8 of 
the Const itution, which presumes the 
legal  nature of the way in which weal th 
was obtained. 

Besides confiscat ion in the criminal area,  
in the Romanian legislat ion there is also a 
type of civil confiscat ion, which may be 
ordered at  the end of unjustified w ealth  
control procedures initiated by the 
Nat ional I ntegr ity Agency (NIA) and 
finalized in court . Such procedures target  
exclusively public officials who fall under 
the scope of Law no. 176/ 2010 and allows 
for confiscat ion of  the part  of wealth 
obtained by officials in an unjust if iably 
during the t ime interval while holding a 
public position through a procedure 
conducted before administrat ive dispute 
courts. I n this case, we have a 
confiscat ion that  does not  imply a cr iminal 
convict ion.  

Coming back to special confiscat ion in the 
cr iminal area, if in respect  of assets 
obtained through the perpetrat ion of a 
cr iminal act  – for instance, money 
obtained from the sale of drugs – things 
are relat ively clear, such money being 
confiscated and t ransferred to the state 
budget, the assets l isted under i tem ( e)  of 
Article 112 generate most confusions in 
the interpretat ion of stat ist ical  data. Such 
confusions result  form an apparent  lack of 
correlat ion between the value of damages 
caused by crimes, the seizures ordered in 
cr iminal cases and the final confiscat ions 
ordered by courts.  

According to the legislat ion in force, a 
se izu re  precau t ionary m easure  is not 
ordered exclusive ly for confiscat ion  
purposes  ( special confiscat ion, according 
to Article 112, or extended confiscat ion, 
according to Article 1121)  but  a lso for  
the recovery of dam ages and in order  
to guarantee the en forcem ent  of fine 
sanct ions, and to recover court  fees .  I f  
seized assets are used for the recovery of 
damages generated by the cr ime in the 
final court  decision, these will  not  be found 
in the sect ion related to confiscat ion. 
Therefore, the judicial seizure’s scope of 
applicat ion is broader than that  of 
confiscat ion (be i t  special or extended) .  
This explains why the value of  seized 
assets is higher than that  of assets 
confiscated through final  court  decisions:  
part  of the seized assets is used for the 
recovery of  dam ages caused by a cr iminal 
act  and is returned to the aggrieved part y.  

Also, from an analysis of stat ist ical data,  
one can not ice that  the value of dam ages 
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established in indictments is much higher 
than the actual value of seized assets.  
This happens because precaut ionary 
measures may target  solely the assets 
held by the person who perpetrated the 
offence and, in some cases, by the civilly 
liable party. I n most  of the cases, the  
asset s found by judicia l bodie s  

 

 

 

 

 

 

 

 

 

 

in respect  of which precaut ionary 
measures are ordered are insu ff icient  to 
cover ent ire ly the dam ages caused 
through criminal conducts.  

I n this area, the pract ice of judicial bodies 
related to the t racking of financial flows 
related to cr iminal  conducts could be 
improved. The need of financial 
invest igators at  the level  of prosecutors’ 
offices is a m ajor one, as these are 
t rained precisely for t racking the flow of 
money and for identi fying as soon as 
possible during the invest igat ion the 
assets that  can be frozen ei ther for the 
recovery of  dam ages or for confiscat ion 
purposes.  

Another element worth ment ioning is that  
the value of damages is calculated based 
on indictments, which represent only a 
document seizing the court , the lat ter  
being the only one in the position to 
finally establish the precise value of 
damages in a part icular case. The value 
indicated by the prosecutor is only a 
start ing point , and the judge m ay change 
it  to the extent  that , based on all  the 
rem aining pieces of evidence produced, 
he/ she reaches the conclusion that  the 
reality is dif ferent . A fair  balance needs to 
be found between the need to fully clar ify 
the financial aspects of cr iminal  cases,  
including through judicial expert ise, and 
the need to decide on criminal cases 

within a reasonable t ime interval, 
especially considering the fact  that  
punishments were reduced in the New 
Criminal Code and, with them, the special 
Statute of l imitat ions.  

There is an interest ing discussion related 
to situat ions where an aggrieved part y is a 
public institution or authority headed 
precisely by the person who perpetrated a 

 

 

 

 

 

 

 

 

 

 

cr iminal  act ,  and in the cr iminal t rial,  that  
public entity does not  request  the 
recovery of dam ages. In the past ,  the 
failure to bring a civi l act ion in criminal 
proceedings used to raise quest ions 
related to the existence or non-existence 
of damages, especially in respect  of 
damage of fences, where this element is 
cr i t ical in establishing the criminal 
conduct . There have been famous cases in 
relat ion to which the media wrote about 
hesi tat ions or even refusals to bring a civil 
act ion in cr iminal  proceedings, in an 
at tempt to ease the legal status of 
important  persons who were incriminated.     

The pract ice has clar ified these aspects,  
establishing that  the failure to bring a civil 
act ion in criminal  proceedings is not 
decisive in establishing the cr iminal 
conduct  that  is to be examined by the 
cr iminal  court  based on the pieces of 
evidence exist ing in the case f ile. I f a 
public institution or authori ty was 
prejudiced through the perpetrat ion of a 
cr iminal  act , and i t  does not  request  the 
recovery of dam ages, the assets obtained 
from that  cr iminal act  will be confiscated 
and wil l become revenues to the state 
budget.  

The obvious evolution, based on stat ist ical 
data, between 2010 and 2013 is due to an 
increase in the importance paid by 

 2010 
RON/EURO 

2011 
RON/EURO 

2012 
RON/EURO 

2013 
RON/EURO 

Value of damages  indicated in 
indictments 2.445.158.577 

(580.811.557) 
3.227.646.119 
(761.614.506) 

3.426.362.917 
(768.932.432) 

 
8.670.225.067 

(1.962.033.280) 

Values of seized assets 
371.646.024 
(88.279.062) 

1.024.979.707 
(241.860.286) 

1.869.681.989 
(419.587.519) 

 
1.920.392.286 
(434.576.213) 

 
Value of assets confiscate d 

according to notifications 
transmitted to NATA  

7.053.914 
(1.675.553) 

21.582.411 
(5.092.713) 

34.821.415 
(7.814.500) 

 
33.674.708 
(7.620.436) 

Source: The National Office for Crime Prevention and Cooperation for the Recovery of Proceeds of Crimes 



Expert Forum (EFOR)  

 

4

w
w

w
.exp

ertfo
ru

m
.ro

   

representat ives of the j udicial system to 
the need to recover proceeds of cr imes, 
and also to the creat ion in 2011, at  the 
level of the Minist ry of Justice, of an 
Office having the role to support  the 
judicial system in this area. The Office is 
an insti tution making the connect ion 
among EU Member States (Decision no. 
845/ 2007 on Cooperat ion with the Assets 
Recovery Offices in the EU Member States 
in the Pursuing, Ident ificat ion, and 
Recovery of Proceeds of Cr ime, or of 
other Assets Related to Crimes) . Through 
these internat ional networks,  the Office 
provides Romanian invest igators relat ively 
promptly with data useful in financial 
invest igat ions. 

The Office aims at  consolidat ing the 
informat ion related to cr iminal  acts and, 
for the first  t ime in Romania, has 
produced a comparat ive table presented 
above. I t  represents a first  step in raising 
awareness in respect  of the current  status 
of Romania in this area, and could be 
supplemented with informat ion referring 
to the precise value of  amounts 
t ransferred to the state budget as a result  
of enforcem ent  of fina l confisca t ion 
court  decisions by N ATA .  

The low rate of enforcement by NATA of 
final confiscat ion court  decisions is a 
reason of concern both for 
representat ives of the j udiciary and for 
external observers. Procedure flaws 
related to the responsibili t ies of 
institutional actors in the procedure of 
enforcem ent of final court  decisions are 
invoked. There have been also discussions 
related to the prescr iptibi li ty or not  of 
enforcem ent of confiscat ion measures,  
discussions finalized in favor of 
imprescr ibili ty. Such procedure flaws need 
to be eliminated urgent ly,  because a 
failure to enforce confiscat ion court  
decisions eliminates an essent ial element  
of conviction decisions. I t  is 
unacceptable to a lter a fina l decision 
of the  judicia l pow er through an 
act ion ( inact ion )  of an execut ive 
inst itut ion.  

Moreover, Rom ania  needs an ent it y 
able  to m anage seized asse ts .  
Currently, such assets are deprecat ing 
during judicial  proceedings, and lose their 
value. Movable assets are stored in 
improper conditions or the obsolescence 

corresponding to the durat ion of j udicial 
proceedings m akes the recovery of 
damages caused by cr iminal acts almost  
impossible. I n most  cases, movable assets 
rem ain under the managem ent of the 
persons sent  to t r ial, who do not  have any 
interest  to keep them in a good condition, 
because they ant icipate the r isk of being 
deprived of such assets.  

I n the case of  companies, internat ional 
good pract ices show that  a t rustee should 
be appointed, who would take all steps 
required to preserve them or to increase 
their  market  value. In the absence of an 
ent ity with a clear legal jurisdiction to 
manage seized assets, vehicles continue 
to be kept  in parking facili t ies that  are in 
the open, where they deter iorate, hotels 
are degrading, and businesses remain in 
the administrat ion of offenders, who take 
advantage of the long term of proceedings 
in order to decrease their  market  value.  

Another way to prevent  a decrease in the 
value of seized assets consists of  the use 
in pract ice of a possibility to ear ly turn to 
account such assets, ei ther during criminal 
prosecut ion or during the t rial.  This 
possibili ty is regulated by Art icles 2522 and 
2523 of the Code of Criminal Procedures 
but , so far, the applicat ion of these two 
art icles was rather shy. Perhaps the 
creat ion of an ent it y intended to manage 
seized assets would st imulate the 
act ivities in this area, because the 
establishing of  clear responsibili t ies always 
st imulates assumpt ion of responsibil ity. 
Anyway, these act ivit ies exceed the main 
mandate of j udicial bodies – prosecutors 
or judges – and they rather belong to 
some structures of  the execut ive power  
intended to assist  in increasing the 
ef ficiency of the cr iminal judicial process.  

Finally, in complex cases involving money 
laundering or criminal  conducts in the 
economic area, which imply a multi tude of 
economic actors,  there is a need for an 
inter- disciplina ry  approach  of m at ters 
re lated to confisca t ion –  e ithe r specia l 
or ex tended –  both from  the 
perspect ive  of the  appl icable crim ina l 
law  and from  that  of the  applicable  
civil law .  The more refined the cr iminal 
conduct  becom es, the bigger challenges 
will  be for judges in the cr iminal area.  
They will  have to reconcile both the state’s 
need to deprive cr iminals of the benefits 
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obtained f rom crime and the need of the 
state’s legal  system to ensure certainty 
and predictabili ty of  legal relat ions and 
protect ion of  good- faith thi rd part ies.  

Laura Ştefan is an ant icorrupt ion expert  with  
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