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In October 2010 we published the f irst  assessment  of the Romanian energy regulator 
ANRE.  The present  paper is an updater of the previous report , analyzing the 
observed changes in ANRE’s regulatory governance and substance.  The report  
examines recent  developments, including the proposed legal changes in the status of 
ANRE and relevant  orders and decisions issued between October 2010 and M arch 
2011.  The sect ion on regulatory substance also examines in more detail aspects 
covered less in the previous report , related to gas, cogenerat ion and renewables.  In 
exchange, the present  report  focuses less on the elect ricity market  issues covered 
extensively in the first  report . 
 
In both reports we followed the same methodology (World Bank1 and Inogate2), t o 
ensure consistency of approach and comparability of evaluat ion results across t ime. 
 
 

                                                
1 ht tp:/ / rru.worldbank.org/ Documents/ Toolkits/ infra_regulat ion/ FullToolkit.pdf 
2 ht tp:/ / www.inogate.org/ inogate_programme/ inogate_resource_center/ trainingmaterials/  
Training_Handbook_engl.pdf 
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Introduction: Competition issues in the gas and 
electr icity markets 
 
The Romanian elect ricity and gas markets are st ill far from ensuring effect ive 
compet it ion, consumer choice, and low but  economically just ified prices that  would 
ensure sustainable investments that  lead to improved security of supply.  Thus: 
 

- in electricity , generat ion is dominated by SOEs owned by the M inist ry of 
Economy, which is effect ively a monopoly of product ion with above 95% of 
capacity.  Some compet it ion is st ill possible due to the fact  that  M EC operates 
these companies in a non-coordinated manner, as a “ soft  cartel” ; however, 
even this limited compet it ion is jeopardized if the Government  goes ahead 
with its intent ion to set  up two integrated power companies with monopoly 
posit ions in various market  segments, instead of allow ing private and public 
investments to compete3.  Current ly, energy SOEs do not  behave as fully 
commercial companies but  operate under soft  budget  const raints (thermal 
sector) or do not  maximize profits (hydro and nuclear), because they sell at  
below market  prices, in regulated port folio cont racts or to non-compet it ively 
selected partners. Half  of the market , comprising resident ial users and a 
significant  part  of business consumpt ion, cont inues to be regulated, and 
prices are art if icially kept  at  a level that  does not  fully cover costs or promote 
much needed investments, private or public; more than half of the market  is 
subsidized, comprising regulated resident ial users and businesses that  receive 
preferent ial prices.  It  is est imated that  necessary investments to upgrade the 
obsolete capacit ies (e.g., about  half of the power generat ion) could be as high 
as 35 bn USD for the next  15 years. On the deregulated market , SOE pract ices 
distort  compet it ion.  One large SOE (Hidroelect rica) has been accused 
frequent ly in the past  6 years in the media of cont ract ing sales of cheap 
hydro power at  below market  prices with private partners and purchasing 
expensive power from ineff icient  thermal plants, which has spillover 
distort ion effects on the compet it ive part  of the energy market . Only in 2009, 
the foregone profits amounted to an est imated 220 mn EUR from such 
pract ices4; this takes out  of the market  the most  compet it ive sources of 
energy, which leaves the higher cost , less compet it ive energy on the 
remaining market .  At  best , t ruly compet it ive market  is limited to possibly 20-
30% of the total t ransact ions. 

                                                
3 
ht tp:/ / www.consiliulconcurentei.ro/ documente/ Raport%20concurenta%20sectoare%20sensibile_187
66ro.pdf  
4 ht tp:/ / www.sar.org.ro/ files/ Corruption.pdf  
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Electricity and Gas Markets Opening, 2004-2011
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Source: ANRE, 2004-2011 

 
- in gas , market  opening has also stalled at  about  50%, but  in effect  it  is zero, 

since pract ically all consumers have the opt ion to return to the “ capt ive 
consumer”  status and benefit  regulated prices. Gas available on the 
Romanian market  comes from a private company (Pet rom), a SOE (Romgaz), 
and imports from Russia through Ukraine and, since the second half  of 2010, 
Hungary. For the moment , in the regulated market, gas prices are kept  at  an 
art ificially low level, by the Government  imposing a “ basket ”  price (an 
average of domest ic and import  prices weighted with the respect ive 
quant it ies), together with st rict  regulat ion of the domest ic prices for both the 
private company and the SOE. In pract ice, the Government  has managed to 
enforce bet ter the regulated price on the SOE than on t he private company. 
In 2009-2010, the Government  has issued legislat ion in the benefit  of several 
large consumers (in the fert ilizer, chemical and cogenerat ion facilit ies), which 
gained preferent ial access to cheap domest ic gas, mainly from the SOE 
Romgaz.  Since the regulated price has not  been amended to match the new 
basket  st ructure (mainly, lower available domest ic quant it ies once those 
were sold to the beneficiaries of the law), the subsidy to these consumers has 
been supported effect ively by the SOE Romgaz and the two private retail gas 
suppliers, which purchased expensive gas from the market  and sold at  the 
lower, regulated price. Losses to the two suppliers to date amount  to above 
250 mn EUR.  Implicit  gas suppliers (subsidiaries of large European players 
EON and GDF) are effect ively on the brink of insolvency and there is a risk 
that  at  some point  the holding companies in Germany and France would 
decide to discont inue operat ions in Romania. 
 

- SOEs in both gas and elect ricity operate under soft budget constraints , 
meaning they can survive at  a loss or do not  maximize profits.  The situat ion 
is acknowledged in Romania’s recent  agreement  with the IM F which requires 
an overhaul reform of SOEs if the count ry’s prospects for economic growth 
are to be realized.  As long as both elect ricity and gas markets are dominated 
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by companies that  do not  operate in commercial t erms, compet it ion is in 
danger in both energy and downst ream markets.  In addit ion, loss-making 
SOEs in other sectors such as railways do not  pay elect ricity bills and arrears 
are growing (400 mn EUR at  end-2010 t o the 8 implicit  suppliers, of which 5 
are private).  As in the gas sector, private elect ricity suppliers EON, CEZ, ENEL 
are close to insolvency and Romania risks that  these companies would 
withdraw if this situat ion cont inues indefinitely. 

 
- two changes  are noteworthy in both markets and would require improved 

capacity in ANRE: the start  of private generat ion in elect ricity (860 M W 
power plant  in Brazi, by Pet rom, 300 M W wind farms by CEZ); and the 
possibilit y of reverse flow  on the Arad-Szeged gas pipeline, allowing exports 
of domest ic gas in EU’s internal market , on which the EC will insist . ANRE will 
have to ensure that  private companies benefit  the same condit ions (level 
play) with the SOEs in the same markets, without  posit ive or negat ive 
discriminat ion.  The possibilit y of gas exports would force the Romanian 
government  to either abandon the basket  or face shortage of gas supply on 
the domest ic market , as at  least  the private Pet rom would export if local 
market  condit ions remain unfavorable. Also, there are cross-cut t ing issues 
between elect ricity and gas markets.  The Government  is in a conflict  with 
Pet rom as it  wants to impose the private company to use basket  price gas 
instead of its own gas product ion for the operat ion of the gas-fired plant  in 
Brazi. The only legit imate solut ion to the problem is the abandonment  of the 
basket  regulat ion, which is at  odds with EU Direct ives because it  is effect ively 
a ban on exports and a regulated price not  compat ible with the market  
economy. 

 
- foreign investors have lost confidence  in the Romanian energy sector, and 

the count ry must  resume reforms if  it  is to regain that  t rust .  4 out  of 6 
private investors (RWE, GDF, Iberdrola and CEZ) have withdrawn from 
Romania’s second largest  investment  project  ever (4 bn EUR, Energonuclear 
2x700 M W nuclear units). This happened before the incident  at  the 
Fukushima reactors in Japan.  The Romanian government  needs to consider 
carefully the reasons behind this w ithdrawal, as it  is a clear warning that  
foreign investors do not  believe in what  Romania has to offer in terms of 
compet it ive market  prospects.  In the 3 years of negot iat ion on the project , 
investors have complained about  several const raints: the change in 
Government ’s share from 20% (that  it  can afford) to 50% (which it  cannot  
finance); favorable condit ions to one of the private investors that  benefits 
cheap elect ricity; uncertaint ies about  the elect ricity market  st ructure which 
could be dominated by two SOE energy giants operat ing in a non-commercial 
manner, if  the government  goes ahead with its plan to merge power 
capacit ies; uncertaint ies on whether the liberalizat ion would actually take 
place in the energy markets, allow ing prices to reach market  levels for 
Energonuclear to be viable.  In addit ion, there is no private interest  in making 
other investments in power generat ion except  for projects that  were started 
several years ago (Pet rom – Brazi) and renewables projects that  are part ly 
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driven by speculat ive gain (wind farms, supported by a proposed green 
cert ificate scheme viewed by many experts as too generous – however, even 
in this case the legislat ion is not  yet  approved, so t he interest  may drop). 

 
Under these condit ions, the regulator faces t remendous challenges to promote 
compet it ion and predictability in the energy markets, effect ively challenging various 
Government  or Parliament  init iat ives that  are cont rary with market  development .  
Independence, accountability and quality of regulat ion are as crit ical as ever for the 
count ry to become an at t ract ive dest inat ion for investments and ensure good quality 
supply to the consumer.  Having these challenges in mind, this second assessment 
report  focuses on what  ANRE must  do t o become an effect ive regulator up to t he 
task at  hand.



 
 

8 

Part I. REGULATORY GOVERNANCE 
 
As in the previous report , we examined t he current  status and also the recent  
developments in terms of regulatory independence from government  and indust ry, 
accountability to all stakeholders, t ransparency and predictability of the regulatory 
environment .  On regulatory governance, the main aspect  considered in the report  
consists of the two draft  emergency ordinances available on the website of the 
M inist ry of Economy before end M arch, which are not  yet  effect ive.  We understand 
the government  is redraft ing the legislat ion and a new version would be available 
after the cut-off date for the current  report  (April 1, 2011). 
 
The main conclusions and recommendat ions are: 
 
1. ANRE cont inues to be dependent  on the Execut ive, being direct ly subordinated to 
the Prime M inister, and the recent  proposals to amend the law do not  address core 
issues of the regulator’s autonomy.  The newly proposed legislat ion gives ANRE back 
its financial autonomy, but  maintains and even slight ly deteriorates on paper the 
exist ing mechanisms for the appointment  of ANRE’s management , regulatory 
commit tee and consultat ive council, enhancing to a certain degree the discret ion of 
the President . 
 
2. Whether formal or informal, polit ical pressures on ANRE remain visible and affect  
the regulator’s credibilit y.  If t ruly independent , ANRE must  assert  its own views in 
public by having a clear react ion on the most  cont roversial, polit ically-driven, 
measures that  have a negat ive impact  on compet it ion and investment  in the energy 
sector.  In effect , ANRE must  have an ex-ante challenge funct ion to the energy 
policies promoted by the Government  from the point  of view of market  
development  and compet it ion.  Examples on such energy policy measures or act ions 
of Government  owned companies in energy and that  should be challenged include 
the infamous preferent ial cont racts for sales of cheap elect ricity /  gas, which 
potent ially affect  compet it ion; and the establishment  of the two integrated energy 
champions, which increases market  concent rat ion. 
 
3. ANRE needs to have a commit ted regulatory road map where proposed 
regulat ions must  be linked to market  development  object ives expressed clearly; and 
the regulator must  report  at  the end of each year to Parliament  and its stakeholders 
on the accomplishment  of these object ives.
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1. Independence of the regulator 
 
1.1 Independence from political interference 

 
As will be explained below, recent  proposed amendments to the law increase the 
financial independence of the regulator, but  enhance and formalize the 
subordinat ion of ANRE to the Prime M inister and favor polit icizat ion.  In effect , the 
funct ioning of the regulator would depend on the relat ionship between the PM  and 
the appointed president  of the regulator. 
 
The Romanian government  is required to t ranspose in the nat ional legislat ion recent  
EU Direct ives and regulat ions on gas and elect ricity (the so-called 3rd Energy 
Package).  While the deadline for t ransposit ion was M arch 3, 2011, the government  
and Parliament  did not  manage to pass the needed amendments in t ime.  Despite 
the fact  that  member states had a year and a half to t ranspose the legislat ion, the 
actual preparat ion of the amendments had not  started before November 2010; 
current ly the government  intends to issue them as emergency legislat ion, and in 
effect  this is shortcut t ing extensive debate.  Thus, around the deadline, the M inist ry 
of Economy has posted for comments on its website two draft  laws /  emergency 
ordinances, which should contain the amendments needed for an appropriate 
t ransposit ion; at  the same t ime, various legislat ive init iat ives are debated in 
Parliament  and another new version of the laws is being prepared by ANRE.  The 
extent  to which the init iat ives are correlated and all comments received by the t hree 
inst itut ions from various sources would be consistent ly incorporated in the final 
version of the law is st ill unclear.  All in all, the draft  legislat ion has not  yet  been 
approved and the draft  available on the M inist ry’s website (the only version actually 
available on a website) does not  t ranspose adequately the Direct ives of the 3rd 
Energy Package.  At  the same t ime, despite receiving in 2010 a serious warning from 
the European Commission to solve immediately the subordinat ion of ANRE to the 
Prime M inister occurred in 2009, the Government  has not  addressed in the 
meanwhile EC’s concerns by at  least  a temporary solut ion, before the f inal 
t ransposit ion of the 3rd Energy Package.  A Commission set  up in summer 2010 and 
consist ing of ANRE, M EC, M PF and GSG representat ives could not  reach an 
agreement  to return t he financial independence and repeal the law for 
subordinat ion of ANRE to the Prime M inister.  This issue has to be solved however 
now in the new laws. 
 
Effect ive and independent  regulat ion is however a core issue in the 3rd Energy 
Package, and the Commission places great  emphasis on imposing adequate 
inst itut ional st ructures for nat ional regulators that  would be conducive to regulatory 
quality and governance.  However, in the Romanian proposed legislat ion, ANRE 
remains very dependent , both in law and pract ice, on a single person from the 
Execut ive, and the funct ioning of the regulator would rely excessively on the good 
personal cooperat ion between the president  of the regulator and the Prime 
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M inister.  Also, the laws perpetuate issues of regulatory accountability from the 
previous legislat ion. 
 

 

There are several paragraphs in the proposed legislat ion that  concern the 
inst itut ional arrangements within ANRE, its leadership, regulatory commit tee and 
consultat ive council.  These bring some improvements on certain aspects, but are far 
from enough, while on others they even show a slight  deteriorat ion.  Thus, in the 
proposed new laws, the regulator is indeed taken out  of the direct  subordinat ion of 
the Prime M inister, but  cont inues to remain under the PM ’s coordinat ion.  The 
difference between coordinat ion and subordinat ion is not  substant ial in pract ical 
terms.  “ Coordinat ion”  means that  ANRE is granted budgetary independence, but  the 
PM  decides on the appointment  or removal of the president  of ANRE, which is 
possible mid-term under certain (albeit  st rict ) condit ions.  Also, the members of the 
regulatory commit tee and of the consultat ive council are proposed by the president  
of ANRE and approved by the PM .  The Law should establish precise criteria for 
select ion of appointees (so that  not  only a person is considered) and the candidates 

Box 1: The 3 rd  Energy Package and Romania  
The EU adopted in July 2009 the 3rd Energy Package, to make the internal EU energy market  fully 
effect ive and to create a single EU gas and elect ricity market.  The final goal is to help keep prices as 
low as possible, but  economically just ified, and increase standards of service, security of supply, and 
consumer choice.  The Package consists of two Direct ives (on common rules for the internal market in 
electricity (2009/ 72/ EC) and gas (2009/ 73/ EC) and three Regulat ions (on conditions for access to the 
natural gas t ransmission networks (EC No 715/ 2009), conditions for access to the network for cross-
border exchange of electricity (EC No 714/ 2009) and the establishment of the Agency for the 
Cooperat ion of Energy Regulators ACER (EC No 713/ 2009).  M ember States had 18 months, t ill M arch 
3, 2011, to t ranspose the two Directives into nat ional legislat ion, and the Regulations became 
applicable as of M arch 3, 2011.   
The package provides for (a) effect ive unbundling of energy production and supply from the 
networks; (b) increased transparency rules including retail markets and st rengthening of consumer 
protection; (c) more effect ive regulatory oversight  by independent and competent national regulatory 
authorit ies; (d) establishment  of the Agency for the cooperat ion of Energy Regulators (ACER) to 
ensure effective cooperat ion between national regulators and to harmonize and integrate the 
operat ion of national and cross-border infrast ructure; and (e) bet ter cross-border collaborat ion and 
investment  and a new European Network for Transmission System Operators (ENTSO) that brings 
together EU electricity and gas grid operators to cooperate and develop common commercial and 
technical codes and security standards. 
M ember States need to adopt  the new rules and ensure that  the exist ing legislation supports full 
energy market  liberalizat ion.  For Romania, this means mostly dealing with the exist ing barriers to 
market  compet it ion, on which it was already in breach of the previous Direct ives of the 2nd Energy 
Package of 2003 and received an infringement  in 2009; and support ing effect ive unbundling and 
improving substantially the governance and quality of regulat ions issued by ANRE to meet the new 
Direct ives.  The unbundling requirement  can be easily met by separating the ownership of TSOs and 
of state-owned energy producers.  The easy – and correct – way to do it  is to t ransfer state-owned 
electricity producers (Termoelectrica, Hidroelectrica, Nuclearelect rica, energy complexes) and gas 
producer Romgaz to the M inistry of Public Finance, whereas TSOs Transelectrica and Transgaz, plus a 
new operator of gas storage, should remain under the M inist ry of Economy.  This would also align 
properly the responsibilit ies of the two ministries with the object ives of the companies: the M inistry 
of Finance would want  to increase profitability of SOEs to get  higher dividends for the state budget, 
whereas the M inist ry of Economy remains in charge with security and quality of energy supply, for 
which TSOs under MEC are inst rumental. 
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(for all posit ions).  There are indeed provisions regarding f ixed term mandates for 
the leadership of the regulator – the mandate of t he president  and the vicepresident  
(now one compared to previously 3) is f ixed term, for 6 years.  The regulatory 
commit tee is composed of ANRE’s president , vicepresident  and 7 regulators, for a 
period of 7 years.  There is no fixed term mandate for the consultat ive council.  
M embers of the regulatory commit tee, as well as the president , can be revoked only 
under certain circumstances (death, final criminal convict ion, resignat ion, 
unavailability for over 60 days, by revocat ion of the PM ).  The condit ions for 
revocat ion in the previous law 13/ 2007 allowed however for the replacement  of the 
president  for failure t o meet  his tasks, and in case of incompat ibilit y (e.g. having 
another public service job or having commercial interests in the regulated indust ry), 
and this is a good mechanism to ensure accountability.  While incompat ibilit y is not  
explicit ly ment ioned now as one of the instances in which revocat ion is possible, this 
indeed does not  exclude the possibilit y that  the Nat ional Integrity Agency (an 
inst itut ion that  checks incompat ibilit ies and conflicts of interest  in public office) 
would request  the revocat ion in cases of incompat ibilit y.  Like unt il now, all 
members of the regulatory commit tee are selected from ANRE’s staff, which 
generates a potent ial conflict  of interest , as explained below.   
 
One aspect  which is indeed improved in the new proposed legislat ion is the financial 
independence.  At  this moment , ANRE does not  have budget  from own revenues.  
The newly proposed legislat ion in draft  specifies t hat  ANRE would return to its 
previous f inancial sources (e.g., from license fees) and would be exempted from the 
unitary pay law, which has caused the reduct ion of salaries by about  60% on average 
and a high turnover of the key technical staff.  If  the laws are approved, the change 
would probably be effect ive start ing next  year, but  at  present  ANRE remains 
dependent  on the budget .  A change in the budget and inst itut ional arrangements 
for the financial f lows in the middle of t he fiscal year is legally very dif ficult , and 
would require the change of status of the regulator plus a budgetary rect if icat ion 
(which is in theory more diff icult  this year as the new Fiscal Responsibility Law is 
effect ive). 
 
These provisions however are not  in line with good pract ices adequate for ANRE.  To 
understand what  arrangements would make sense, one needs to look at  the 
inst itut ional arrangements of other energy regulators in the EU and other Romanian 
well-funct ioning regulators for other markets.  The following principles should apply: 
- as detailed also in the previous report , ANRE should not  be subordinated to or 

under the coordinat ion of one individual member of the Execut ive.  Preferably, 
ANRE should be subordinated to the Parliament , t o whom it  should report  
annually on its act ivit ies, budgets and accomplishment  of its regulatory 
object ives.  This avoids excessive polit ical influence, which is an issue 
considering that  the Government  is also the owner of key companies in energy, 
from which the regulator must  be independent ; and also because there will be a 
temptat ion of every polit ician to pressure the regulator for low energy prices 
before elect ions or in sensit ive moments (see Box 2).  At  the same t ime, 
Parliamentary review ensures accountability to the general public.  This 
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arrangement  works well in pract ice for regulators with relat ively good 
reputat ion in Romania, such as CNVM  (Romania’s securit ies commission), or 
BNR (the Nat ional Bank). 

 

 
- members of the regulatory commit tee should not  be staff of ANRE, but  to be 

regulators with solid public reputat ion and professional expert ise from outside 
the Authority.  They can be fewer than they are now (e.g. 4, plus the President ), 
and not  employed full t ime, as the workload is not  very high but  requires top 
specializat ion (most ly, they should debate, study and analyze relevant  
documents).  They can be organized as a Board or similar body (such as the 
board of specialists called GEM A in the case of the UK regulator Ofgem).  The 
fact  that  current ly the regulatory commit tee members are directors from ANRE 
poses a dual problem.  First , the way in which regulat ions are approved depends 
on negot iat ions between directors to approve each other’s proposal, as 
highlighted in the previous report .  Second, ANRE’s regulators are direct ly 
subordinated to the President , who is their superior and also decides their pay 
(according to the proposed legislat ion, ANRE’s president  must  prepare the 
internal rules of funct ioning of the Authority and t he pay scale for ANRE’s staff). 
 

- the criteria for the select ion of management , regulatory commit tee or 
consultat ive council remain not  clearly defined.  Thus, for the President  and 
regulatory commit tee there is simply no criteria, whereas in the new laws the 
members of the consultat ive council have to be “ persons with remarkable 
experience”  in one of the f ields regulated by ANRE.  There is however no 
concrete specificat ion on what  represents relevant  experience and what  should 

Box 2:  Informal pressures to keep 
prices down 
Following informat ion that had been 
published in the media on the 
possible future increases of prices 
for gas consumers, on M arch 2 the 
M inistry of Economy issued an 
official statement.  According to the 
press release, the M inist ry’s view is 
that  gas prices in general and gas 
prices for resident ial consumers in 
part icular should not increase in the 
future.  The M inist ry also affirms 
that  the only inst itution with powers 
to decide on natural gas prices is 
ANRE.  The statement  can be 
however interpreted as an informal 
polit ical pressure on ANRE to keep 
gas prices at  a low level. 
Source: 
ht tp:/ / www.minind.ro/ presa_2011/
martie/ 2_mart_comunicat_pret_gaz
e.pdf  

Box 3: Why anything less than Parliamentary review is 
suboptimal 
In the case of the highly polit icized Romanian 
administ ration, well funct ioning inst itut ions need both a 
reasonable mechanism of checks and balances and external 
support .  For example, the Romanian Compet it ion Council, 
one of the relatively well functioning regulators, has another 
arrangement which ensures more autonomy from the 
polit ical pressures than in the case of ANRE.  The Council has 
a Board, with rotat ing membership, nominated by the 
President  at  the proposal of the ent ire Cabinet , and whose 
members need to be free of any polit ical affiliation; while 
subopt imal, this arrangement  ensures more checks and 
balances than the organizat ion of ANRE provides and works 
fairly well part ly also because of an addit ional st rong 
external scrut iny of EU /  DG Compet it ion.  However, in 
decisions concerning Government measures with 
substant ial polit ical backing, the Council is st ill not  very 
assert ive, such as in the case of the energy integrated 
champions where the Council’s approach was to postpone a 
decision as much as possible – until the Government 
changes or a new idea of energy sector reorganization 
emerges. 
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be the minimum number of years in a similar posit ion, which leaves room for 
discret ion, part icularly when coupled with the removal of representat ion criteria 
for the consultat ive council (see Accountability sect ion). 
 

- the nominat ion of the members of the regulatory commit tee and consultat ive 
council should be made by the Parliament , at  the advice of the relevant  
appoint ing commission, instead of the president  of ANRE nominat ing and PM  
approving the membership. 

 
 
1.2 Independence from the regulated industry 

 
ANRE needs to be independent  of interests in the regulated indust ry, an issue as 
crit ical as ever after the appearance of new private companies in power generat ion, 
where regulated third party access to networks and t ransmission congest ion tariffs 
must  ensure no discriminat ion between public and private generators. 
 
1) A major issue in pract ice, noted by many stakeholders and also highlighted by us 
in our previous report , is the fact  that  staff leaving ANRE are not forbidden to seek 
employment in the regulated industry, for a specifi ed minimum period (e.g. for one 
or two years) .  This has an impact  on independence or impart iality of the regulat ion.  
First , the person in such a posit ion could in principle make use of confident ial 
informat ion obtained during office in ANRE about  the compet itors of the company 
that  has employed the person in quest ion.  Second, the staff could in principle also 
make use of his or her personal relat ionships with former colleagues remaining in 
ANRE to effect ively lobby in the company’s interest .  Such situat ions need to be 
avoided by safeguards, such as a clear requirement  for ANRE’s staff not  to seek 
employment  in companies; however, staff should also benefit  a form of 
compensat ion for this interdict ion, part icularly if t hey are leaving because of too low 
salaries in ANRE or are laid off. 
 
2) An improvement  in the new proposed legislat ion is the interdiction for members 
of the regulatory committee plus next of kin to own  shares in the regulated 
industry .  As highlighted in the previous report , there have been cases in recent  
years when members of the regulatory commit tee owned shares in the regulated 
indust ry.  Even though in the case involved the number of shares held by some 
members of the regulatory commit tee was minor, the subject  has been in the media 
as one of the many scandals affect ing ANRE’s credibilit y. 
 
3) A necessary but  not  suff icient  prerequisite for independence is that  the regulator’s 
budget and resources be adequate .  In the new laws ANRE would have both 
financial autonomy and would set  up its own salary policy, but  for the moment  ANRE 
remains f inanced from the state budget  in condit ions applicable to civil servants.  
There is wide consensus within and outside ANRE that  the recent  wage policy, as 
salaries dropped by 60-70% after 2009, has led to departure of a signif icant  part  of 
the skilled staff to the private sector.  Also, a mat t er of concern is that  ANRE shares 
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it s premises with one of the regulated state-owned companies (Hidroelect rica).  
While ent ry in the building is rest ricted /  checked, there is no access rest rict ion 
inside the building among different  f loors, which could affect  the security of sensit ive 
informat ion at  the regulator’s premises. 
 

2. Accountability 
 
The energy regulator must  be legally accountable for all it s decisions and act ions as 
against  major stakeholders in the energy sector: energy consumers, regulated 
indust ry, and the taxpayers.  In the new proposed laws, ANRE is not  made more 
accountable than at  present  to these stakeholders.  For example, a prerequisite of 
good accountability is existence of impact  assessment  for each new regulat ion and 
quality assurance system pursuant  to ISO 9001 standard.  However, without  
improving the accountability it  is very likely that  the Government  would be under 
renewed pressures from the public opinion to reduce again the independence of the 
regulator, on both financial sources and its capacit y to hire or f ire staff.  At  the same 
t ime, ANRE would again become vulnerable to excessive polit icizat ion, with people 
being appointed in key posit ions on polit ical loyalt ies because of the relat ively good 
pay.  Therefore, any increase in independence wit hout  a matching proper 
improvement  in accountability is st rongly advised against , as highlighted in the first  
report : once ANRE becomes independent  and gains addit ional powers, it  would be 
much more diff icult  for the Parliament  or Government  to enforce regulatory 
accountability except  by a radical measure such as those of 2009-2010 
(subordinat ion to PM ’s off ice by a new law). 
 
As ment ioned in the previous report , there are several ways in which the regulator 
can be held accountable to its stakeholders, while at  the same t ime remaining 
autonomous. 
 
 
2.1 Annual reporting  

 
Ideally, the energy regulator must  prepare annual act ivity reports to be approved or 
rejected in Parliament  session.  An acceptable, but  not  recommended, alternat ive is 
for the Cabinet  of ministers as a collect ive body to approve the act ivity report .  The 
annual act ivity report  must  contain crit ical informat ion on: ANRE’s decisions and 
act ions to meet  its broad object ives, the regulat ions approved in the year of the 
report , the regulatory road map and its implementat ion explaining deviat ions if the 
case, report  on dispute set t lement , detailed assessments of the impact  of previous 
regulat ions to just ify the need for amendments or new regulat ions, but  also 
responses to requests from various stakeholders, and the use and allocat ion of 
budgets, together with an independent  audit . 
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The latest  annual act ivity report  is for 2009, and we examined it  in the previous 
assessment.  As explained then, there is no current ly formal requirement  for the 
annual reports to be approved by an external body, Execut ive or Parliament .  In the 
proposed new legislat ion, the report  must  be approved only by the president  of 
ANRE, which means there is no effect ive outside check on the act ivity of the 
regulator; in addit ion, there is no specific requirement  on what  informat ion the 
report  should contain, beyond the usual market  monitoring that  ANRE already does 
publish. 
 
A crit ical aspect  of the annual act ivity report  is ANRE’s internal monitoring of 
performance indicators.  We have asked and received from ANRE a list  of 
performance indicators that  would match the informat ion made available by ANRE in 
previous annual reports (e.g., 2004).  ANRE has provided this informat ion.  However, 
we are concerned about  the quality of the performance indicators, and believe this 
informat ion has been prepared specifically to respond to our request , instead of 
performance indicators being actually used to monitor and improve ANRE’s 
operat ion.  To enhance the relevance of performance informat ion received from 
ANRE, the following aspects must  be considered: 
- ANRE needs to have a plan with clear object ives, at  least  defined by the 

regulatory commit tee in full consultat ion with the Consultat ive Council 
composed of representat ives from all stakeholders.  Performance indicators 
must  measure ANRE’s progress during the year of the report  against  this plan.  
This plan needs to be broader than the regulatory program that  ANRE already 
publishes, because it  must  contain object ives achievable not  only through 
regulat ions but  also by other act ions (e.g., monitoring of markets, legislat ive 
proposals, reviews /  regulatory impact  assessments etc.) 
 

- performance informat ion must  refer specif ically t o act ions within ANRE’s cont rol 
and the link between object ive and act ion must  be clear.  For example, in the 
table submit ted to us by ANRE there is a line on regulatory independence from 
regulated indust ry.  The column on act ions contains informat ion not  related to 
the object ive and not  connected t o ANRE’s own act ions (containing mainly 
excerpts from the regulator’s statute and general responsibilit ies included in the 
laws) 

 
- the performance indicators must  summarize all major regulatory act ions 

undertaken by ANRE within the reference year and link them to broad 
regulatory object ives (e.g., market  liberalizat ion /  promot ion of compet it ion; 
consumer protect ion – meaning not  social protect ion, but  for example measures 
undertaken to increase consumer choice etc.) 

 
- preparing and publishing performance informat ion must  not  be viewed as an 

addit ional burden on the regulator, but  as a useful tool to increase predictability 
of regulat ion and orient  the major regulatory act ivity towards a well-defined 
purpose.  It  also enhances the credibilit y of the regulator and improves the poor 
image that  ANRE has had in recent  years. 
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2.2 Accountability to stakeholders in the Consultat ive Council  

 
In every law since its creat ion, ANRE had a Consultat ive Council composed of 
representat ives of consumers, regulated indust ry, local authorit ies, M inist ry of 
Economy, employers’ associat ions and t rade unions.  The council has by definit ion a 
mere consultat ive role, but  in some cases previous presidents opted to use in 
pract ice the results of the consultat ion as mandatory direct ions for all new 
regulat ions, effect ively grant ing the Consultat ive Council substant ial powers and 
limit ing the discret ion of a Regulatory Commit tee formed of ANRE’s directors.  In 
effect , the consultat ive council is meant  to represent  the real economy and 
businesses, for which energy is an essent ial service.  This pract ice has been beneficial 
to limit ing the inherent  conflict  of interest  between membership of regulatory 
commit tee and directors and shows that  it  is not  necessary to have perfect  formal 
rules as long as there is willingness of the management  to enforce accountability 
(see report  1).  But  despite the benefits of consultat ion with the stakeholders, in 
recent  years the role of the Consultat ive Council has been very limited in pract ice.  
For example, it  seems in 2010 the Council has met  only once, whereas previously it  
used to gather frequent ly (even monthly). 
 
The new proposed legislat ion maintains the Consultat ive Council, but eliminates the 
representat ion criteria.  The members of the Consultat ive Council would be only 
experts in energy sector, without  represent ing the broad range of stakeholders.  In 
effect , the nominat ion of Consultat ive Council members by the President  of ANRE 
eliminates the double check on ANRE’s mission and object ives, as well as the 
opportunity of stakeholders to express their views on regulatory needs, and also 
grants excessive powers to the President . 
 
 
 

 

 

Box 4: UK Ofgem’s corporate plan and performance in dicators  
Ofgem publishes a 5-year corporate st rategy and plan, which reflects priorit ies agreed with 
stakeholders; and each annual act ivity report highlights the accomplishments during the year 
compared to the measures programmed for that  year. 
On the corporate st rategy plan, “ Each year Ofgem is required to consult on and publish its corporate 
st rategy and plan by the end of March. This st rategy and plan takes account of responses to the open 
let ter we published in July 2010 and to our consultat ion on the Proposed Corporate Strategy published 
in January 2011. Responses indicated substant ial support  for our four priority themes. 
We shall revisit the st rategy later this year in the light of the Government ’s conclusions to the reviews 
of our role, the elect ricity market , the delivery landscape and the compet it ion and consumer 
protect ion landscape.”  
In the annual report , Ofgem publishes stat ist ics on how much of the plan has been achieved and 
performance indicators are divided on key priorit ies: contribut ion to EU strategy, bet ter regulation, 
promotion of compet it ion, fuel poverty, effect ive network regulation, sustainable development 
programmes. 
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2.3. Means of redress  

 
In the previous report , we showed that  ANRE’s act ions, orders, regulat ions can in 
principle be contested in courts, but  so far ANRE has won most  of the lawsuits.  At  
that  t ime, we reported that  this might  happen because the complaints are not  valid, 
but  also because Romanian courts could have a tendency to rule in favor of public 
inst itut ions except  in the cases of labor conflicts (salaries, dismissals).  This could 
explain in part  why several private companies, such as those operat ing as implicit  
suppliers, are reluctant  to seek remedies in court  appeals, despite the fact  that  they 
complain ANRE’s current  price regulat ions drive their supply business st raight  into 
insolvency (see the Regulatory substance part). 
 
However, there are addit ional means of redress for the cases in which Romanian 
regulat ions violate market  principles, as Romania is an EU member and subject  to 
EU’s st rict  rules concerning state aids and internal market  liberalizat ion.  The most  
important  issues affect ing energy markets and supply businesses, and on which their 
associat ions complain5, concern either the regulator’s failure to promote effect ive 
market  liberalizat ion, or a form of hidden state aid on which DG Compet it ion might  
act .  The lat ter is connected to the supply of cheap elect ricity to some companies, at  
the expense of one hydro power SOE, and the supply of cheap gas to another select  
group of companies, at  the expense of a gas SOE and of the two private implicit  
suppliers of gas.  The theoret ical discount  between market  price and the prices at  
which the favored companies benefit  cheap energy is in effect  state aid, and the EC 
can take act ions, through DG Compet it ion which is current ly invest igat ing one of 
these cont racts. At  the same t ime, both mat ters concern the incomplete 
liberalizat ion of energy markets, for which EC has issued an infringement  in July 2009 
and a reasoned opinion in early April 2011, which means that  by summer the EC 
could bring Romania t o the European Court  of Just ice. 
 
 
 2.4 Clar ity of regulatory roles  

 
As highlighted in the previous report , the roles and accountabilit ies of ANRE must  be 
clearly separated from the other regulators or public bodies, so that  it  can be held 
responsible for its own act ions and not  someone else’s.  For example, ANRE is meant  
to be primarily an ex ante regulator of compet it ion in the energy sector, concerned 
with access to networks, but  also regulat ion of investments and maintenance of 
networks, network quality indicators, monit oring the applicat ion of license 
condit ions, whereas the Compet it ion Council an ex post  regulator, part icularly on 
issues of market  dominat ion and not ificat ion of st ate aids.  However, the 
Compet it ion Council is requested by the law to be both, while ANRE does not  
perform effect ively a challenge funct ion to the Government ’s proposed policies and 
measures that  have an impact  on the compet it ion in the energy sector.  Thus, ANRE 

                                                
5 ht tp:/ / economie.hotnews.ro/ st iri-energie-8499478-companiile-utilitat i-din-energie-preturile-
energie-sunt-ment inute-art ificial-nivel-scazut .htm  
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was not  required in law to issue an official, public posit ion on the big issues that  
distort  market  compet it ion or out right  don’t  allow a well-funct ioning market  or 
create the prerequisites for dominant  posit ion, issues that  generally are highly 
polit ically sensit ive, such as: 
- creat ion of one or two integrated energy champions (market  concent rat ion).  

ANRE issued only informal posit ions disseminated to Compet it ion Council 
 
bilateral cont ract ing pract ices of SOEs that  sell cheap energy to private partners 
without  a compet it ive tendering, which leaves in t he compet it ive market  only 
the more expensive sources of energy and distorts compet it ion on the ent ire gas 
and elect ricity market  (the avoidance of a M inisterial Order 445/ 2009).  ANRE 
has never even launched an off icial invest igat ion on the issue.  It  is actually 
unclear whether ANRE actually makes use of its legal rights to access sensit ive 
but  relevant  market  informat ion.  In addit ion, one can expect  that  private 
companies operate for profit  maximizat ion, whereas SOEs seem not  to funct ion 
on the same principles; if  ANRE must  ensure level play between SOEs and private 
companies, SOEs must  be required by law to sell compet it ively, “ copying”  private 
company behavior towards seeking best  market  opportunit ies for profit  
maximizat ion; 
 

- cross-subsidizat ion pract ices, such as an SOE’s purchases of expensive power 
from ineff icient  plants and resale at  low prices, part icularly when there is no 
need to do so to meet  sale obligat ions.  ANRE has never brought  to public 
at tent ion such mat ters, nor is it  invest igat ing ways by which SOEs eliminate 
redundant  capacit ies; 
 

- market  impact  of Government ’s laws that  allowed the fert ilizer and chemical 
indust ry to purchase cheap gas.  ANRE has at  best  communicated informally a 
posit ion, if any; 

 
- impact  of the legislat ion of renewables on the compet it ion in the elect ricity 

market  (L220/ 2008 – 139/ 2009). ANRE has made some comments in Parliament , 
suggest ing that  the law is too generous and would both affect  compet it ion 
beyond acceptable levels (any state aid affects compet it ion, but  could be 
acceptable as long as gains exceed costs) and would also increase energy prices 
for end-users to excessive levels. 
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Box 5: Bilateral contracting pract ices of Hidroelectrica  
 
Hidroelect rica, a major power producing SOE, made headlines in recent years for subopt imal 
contract ing practices and nontransparent deals. Hidroelect rica featured prominent ly in several 
media claims that  it  sells a part  of its electricity production at  prices below the market  level to 
companies selected without compet it ion.  It  also engages in sale contracts that  exceed the 
production capacity or est imated production for the year, which means Hidroelect rica is then forced 
to purchase very cost ly elect ricity from other producers to fulf ill its sale contract obligations. 
Hidroelect rica does not put its elect ricity product ion for competit ive sale on the t ransparent 
t ransact ion plat form OPCOM , in standardized terms (essent ially, to “ auction”  its elect ricity in order 
to get the highest available price on the market  in t ransparent  and competit ive terms). 
Hidroelect rica has always argued that it cannot  put  up for tender all this production due to the long-
term contracts concluded in 2000-2004 which expire gradually in 2009-2014. 
In 2009, all of Hidroelect rica’s production available for the competit ive market  has been sold in non-
compet it ive terms, on these previously concluded contracts. However, by the end of 2009, some of 
these long-term, non-transparent  contracts had expired and about 2 TWh would have been 
available for compet it ive auctioning on OPCOM starting from 2010 onwards. Nevertheless 
Hidroelect rica’s management approved in 2009 the extension of some of these contracts to ‘smart  
guys’ by another five years, at  indeed slightly higher prices. 
Though the terms of these contracts are not public, apparent ly, the price in these contracts is 
negot iable yearly. It  is unclear why these ongoing contracts cannot  be negotiated at  prices 
comparable to those for one-year contracts on OPCOM (see Table). For 2010, Hidroelect rica t raded 
indeed on OPCOM at  end- 2009 a quant ity of 1.7 TWh. However, the manner in which the 
t ransact ion was organized showed that  it is possible to formally follow the law but yet abuse it. 
Thus, instead of selling compet it ively, which meant placing an offer for sale and wait  for the highest  
bidder, Hidroelectrica responded to a purchase offer at a very low price (138 instead of 160 
RON/ M Wh average price on OPCOM  at the date), making a loss of 37.4 mil RON. 
A second problem is that Hidroelectrica buys energy from other producers (notably the very 
inefficient Deva coal-fired plant , Paroseni, or ELCEN) to meet  its sales obligat ions. In 2009, 
Hidroelect rica produced 15.5 TWh, less than its average product ion in normal weather condit ions of 
17.4 TWh, but this decline in production was at least  in part  foreseeable (a scheduled interrupt ion 
for the rehabilitat ion of Lotru power plant , which led to a decline in product ion of 7-8%). So 
Hidroelect rica should not  sell electricity for higher-than expected product ion, knowing that  for the 
quant ity it cannot produce it  will have to purchase expensive energy on the market. 2.5 TWh of the 
gap in 2009 was covered from purchases from Termoelect rica (at 238 RON/ M Wh), Deva-M intia (at  
239 RON/ M Wh), Turceni (179 RON/ M Wh), or Craiova (195 RON/ M Wh). These amounts were 
contracted directly, without being t raded compet it ively on OPCOM , and are at higher prices than 
those on OPCOM (205 compared to 190 RON/ M Wh on average). 
The losses from these transact ions, caused by the fact that Termoelect rica, Deva etc. do not  sell on 
OPCOM and Hidroelectrica does not purchase competit ively the needed elect ricity (in breach of 
M EC Order 445) are illust rated also below and represent actual cross-subsidies mainly to 
Termoelect rica and Deva. This in turn allows these operators to cont inue with their high operat ing 
costs, inflated and eventually benefit ing a network of private suppliers of the power thermo plants. 
Put  simply, Hidroelectrica sold elect ricity below market prices, in quant it ies that exceeded its own 
available product ion, and purchased power at above market prices to cover the gap; and by this 
deal it lost  almost  0.9 bn RON, in a conservat ive estimate. ANRE has never invest igated this pract ice, 
despite the impact on competit ion in the power market. Neither has the Compet it ion Council. 
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We st ress again the need for ANRE and Compet it ion Council to prepare a formal 
collaborat ion framework for mat ters concerning compet it ion in the energy markets, 
part icularly as there are substant ial bott lenecks in developing a well-funct ioning 
energy market  and the Government  is proposing various measures with an impact  
on compet it ion (market  concent rat ion, state aids).  This shared funct ion must  be 
detailed in laws.  Current ly, the Compet it ion Council has such a formalized 
collaborat ion with the public procurement  authority, since indeed public 
procurement  could be one of the crit ical areas where compet it ion issues among 
bidders may arise. 
 
Two other regulatory items need cooperat ion wit h other regulators: 
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- Consumer protect ion, where ANRE must  ensure consumer choice by ex ante 
regulat ions on obligat ion of suppliers to provide offers to any potent ial buyer 
of elect ricity, and the Consumer Protect ion Authority ANPC which must  deal 
with other mat ters concerning the cont ractual relat ionships and obligat ions 
after cont racts are signed. 

- M unicipal energy regulat ion, where ANRSC regulates heat ing and municipal 
ut ilit ies.  Regulat ions on promot ing energy eff iciency, for example, need to be 
coordinated among the two regulators and some stakeholders (such as the 
French Chamber of Commerce) have even proposed the merger of the two 
regulators to ensure a coherent  regulatory framework for the promot ion of 
energy efficiency. 

 
Also, act ivit ies that  are not  in the competence of the regulatory agency must  be 
divested to the public ent it ies that  are in charge w ith similar tasks.  Thus, in 2009, 
ARCE (a government  agency in charge with energy efficiency projects) has been 
merged into ANRE, despite the fact  that  ARCE has no regulatory funct ion but  
coordinates the nat ional energy efficiency Act ion Plan and administers support  
schemes for energy eff iciency projects.  This funct ion and its staffing would make 
more sense to be included in a department  of the M inist ry of Economy. 
 

 

2.5 Accountability on use of resources  

 
As ment ioned, before ANRE regains its financial independence it  must  show that  it  
would be accountable for the use of its resources, avoiding waste and having 
effect ive cont rols in place to mit igate risks of mismanagement  of funds.  We again 
encourage ANRE to hire an independent  auditor t o review both its f inancial records 
and its key processes (part icularly licensing), and to publish the results of such an 
audit  on its website and in its annual act ivity report for approval by the Parliament . 
 
Of part icular concern is the low capacity of ANRE’s internal audit  department , which 
is its most  understaffed off ice, with 6 posit ions of which only one is actually filled as 
per ANRE’s own data.  An internal audit  department  must  have at  least  3 persons 
(uneven number), to ensure there is both capacity to monitor internal processes of 
ANRE and checks by different  people on sensit ive areas. 
 
A return to its f inancial arrangements before 2009, as proposed in the new draft  
legislat ion, should also ensure that  ANRE does not  return to its previous f inancial and 
budgetary cont rol mechanisms, which were both excessive and ineffect ive (see 
previous report ).  Instead of having a budget  approval process that  is delayed unt il 
after the first  quarter of the year, by this making impossible any spending in ANRE 
except  salaries in the first  three months, and then there is no external check of the 
actual budgetary execut ion, ANRE should have a more st reamlined budget  
procedure coupled with external audits on use of funds and resources.  Also, there 
must  be an external verificat ion of the licensing process, to avoid media scandals 
such as the one ment ioned in the previous report  (when a bankrupt  supplier with 
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fict it ious headquarters allegedly received in 2005 a license to supply to the steel 
plant  M it tal w ith power bought  at  below market  prices from Hidroelect rica). 
 
 
2.6 Ethics code 

 
ANRE st ill has no ethics code (nor has it  t ried to reinstate the 2005 Code of Conduct ) 
and a commit tee to monitor staff’s behavior, in react ion to various scandals in the 
media. However, such a code is crit ical to restore credibilit y of the regulator, 
part icularly because the primary legislat ion simply cannot  cover all situat ions and an 
ethics code could be amended in a more flexible manner to adapt  to specific cases.  
As explained in the previous report , the ethics code also has the role to define what  
is appropriate behavior for ANRE’s staff, which is very important  as in some cases 
people in good faith simply might  not  consider certain act ions as incorrect or 
inappropriate.  The ethics code should detail for example amounts of gifts that  are 
acceptable, confident iality issues, define what  is appropriate use of employer’s 
assets and resources, behavior in public, interdict ions of act ivit ies in which ANRE’s 
staff is allowed to engage beyond what  is already included in various laws, 
interdict ion to seek employment  in the regulated companies after leaving ANRE, and 
also to give advice on how various pressures from polit icians or regulated indust ry 
could be handled.  Publicat ion of such a code and the enforcement  by a commit tee 
created specially for this mat ter would boost  the credibilit y of the regulator and is a 
quick win . 
 
 
2.7 Capacity to enforce its own regulations in a no n-discr iminatory manner  

 
While this is mainly a mat ter of regulatory capacity, it  also has a very important  
effect  on the regulator’s accountability towards the regulated indust ry, ensuring that  
all market  players benefit  same rules of the game (level play).  Any accusat ion of 
discriminatory approach must  be examined responsibly by ANRE and its react ion 
must  be public.  At  the same t ime, the regulat ions made by ANRE and other 
regulators must  ensure non-discriminatory t reatment , but  also that  they follow 
higher rank legislat ion (primary law). 
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3. Transparency 
 
In order to effect ively account  for its act ions, ANRE’s decisions, orders, regulat ions 
and act ivit ies need to be as public and t ransparent  as possible.  We welcomed 
ANRE’s willingness and efforts to respond to our FOIA inquiries and openness for 
discussion (we also appreciated the availability of ANRE’s president  to discuss ways 
to move forward and the shortcomings discovered in the previous report ). 
 
In the previous assessment , we have requested ANRE to respond to a request  on 
FOIA.  We have received the answers after the f inalizat ion of the f irst  report , but  
within the deadlines for responses on the Freedom of Informat ion Act  Law 
544/ 2001.  Some of the responses have been very informat ive, and we st rongly 
encourage ANRE to publish the data sent  to us also in ANRE’s annual reports or 
website (these consisted of f inancial statements; informat ion about  meet ings of the 
regulatory commit tee, including the minutes etc.). 
 
We have also asked ANRE to provide informat ion on performance indicators, based 
on the model that  ANRE itself used to publish in previous annual reports (e.g., 2004).  

Box 6: accusations that some companies benefit pref erential regulations  
In recent  years, the private gas producer Petrom has been accused of having benefited 
preferential arrangements regarding its gas sales.  Both SOE Romgaz and Petrom are required to 
produce a certain amount of gas at a regulated price for the so-called basket.  Petrom has 
managed to bypass sometimes the regulat ion – a media invest igat ion in 2006 showed that , while 
Romgaz puts into the basket  about  99% of its product ion, Petrom was contributing only 30% of its 
gas to the basket , the remaining being registered as own technological consumption for one of its 
chemical plants.  
The problem resurfaces this year because Petrom has built  a gas-fired power plant  of 860 M W at 
Brazi, to be commissioned in 2011, for which it intends to use own gas, effect ively bypassing the 
basket .  This has prompted a reaction of ANRE, ANRM and M EC to issue an order to stop Petrom 
from using its own gas for the power plant  and instead buy the basket. 
Both sides bring arguments for their position: Petrom that they are investing in gas ext ract ion and 
that  the basket is illegal according to Romania’s own gas law 354/ 2004; ANRE/ ANRM / MEC that 
allowing Petrom to use cheap gas for its power plant would put  it at a compet it ive advantage on 
the power market compared to its current and future compet itors. Petrom has sued the 
Romanian government to be able to use own gas. (ht tp:/ / economie.hotnews.ro/ st iri-energie-
8419476-cum-vrea-petrom-utilizeze-18-din-product ia-interna-gaze-pentru-centrala-elect rica-
brazi.htm)  
In reality, the whole discussion revolves around a distortion in the gas market that ANRE, ANRM  
and MEC refuse to address, despite pressures from EC and an infringement received by Romania 
already in 2009: the whole basket concept is incompatible with gas market  liberalization, which 
according to the primary law should have been achieved in July 2007.  Instead of deteriorat ing 
Romgaz’ prospects for development  and at tempting to do the same with the private Petrom, the 
Romanian government needs to abandon the basket  once and for all.  While the basket  is not 
fully under ANRE’s control (the fact  that  orders are issued joint ly by ANRE/ ANRM /M EC dissipates 
responsibility), ANRE must 1) state publicly that the basket must  be abandoned as soon as 
possible, to continue market liberalization and to respect the Gas Law and 2) refuse to sign any 
common ANRE/ ANRM /M EC order or other law that  perpetuates the basket  concept . 
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We indeed appreciate the efforts of the ANRE off icer for FOIA to prepare such 
informat ion specif ically for our request , and encourage ANRE to resume the 
publicat ion of performance informat ion in the annual reports.  However, we are 
concerned about  the quality of informat ion on sensit ive or dif ficult  mat ters.  Thus: 
 
1) On some items we have not  received full responses.  This is the case with the CVs 
of the management  and members of the regulatory commit tee, which is considered 
personal informat ion.  We st rongly encourage ANRE to publish the professional 
records of the people in key regulatory and managerial posit ions, part icularly the 
highlights of the act ivit ies that  demonst rate that  the people appointed to run the 
regulator are indeed competent  to perform their dut ies.  This is standard pract ice for 
other regulators in the EU6.  In addit ion, publicat ion of relevant  informat ion about  
the competencies and experience of ANRE’s key people (president , regulatory 
commit tee, and consultat ive council) would increase polit ical costs of part ies seeking 
to appoint  people w ith lit t le experience in the field, simply based on polit ical 
affiliat ion. 
 
Another item which has not  been well explained is the mechanism by which 
regulated prices are created (we asked for data on how ANRE allocates quant it ies 
that  producers need t o supply in the 8 regulated port folio cont racts.  The only 
available informat ion, also in ANRE’s published market  monitoring reports, is that  
ANRE determines the allocat ion in such a manner as to ensure a similar level of 
prices across regions, but  without  providing evidence that  this is indeed so). 
 
2) We also asked for the results of an audit , if such an audit  exists.  Since we did not  
receive data about  an audit , one can presume that  the accounts of ANRE are not  
externally audited yearly in a systemat ic manner, e.g. by a private auditor or at  least  
by the Court  of Accounts.  Also, the report  of the Court  of Accounts in 2009 does not  
indicate ANRE as one of the ent it ies subjected to t heir audit  in that  year.  Part icularly 
if ANRE regains its financial autonomy and considering that  the regulator has been 
subject  to various scandals in the past , audits are crit ical to restoring credibilit y and 
ensure that  the funds, resources and powers ent rusted to ANRE are managed 
responsibly. 
3) The quality of the performance informat ion is relat ively poor and indicates ANRE 
is not  fully aware of its mission, direct ion, and goals (see also Accountability sect ion)   

 

 

 

                                                
6 For example OFGEM (UK): 
http://www.ofgem.gov.uk/ABOUT%20US/WHOSWHO/Pages/Who'sWhoatOfgem.aspx 
E-Control (Austria): http://www.e-control.at/de/econtrol/unternehmen/abteilungen-der-e-
control/vorstand 
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4. Predictability 
 
ANRE’s regulat ions need to be predictable so as to allow the regulated indust ry to 
adequately plan their businesses.  However, the number of orders and decisions of 
ANRE cont inues to be very large and a part  consists of amendments to the exist ing 
orders (for example, 4 out  of 16 Orders in 2011 in elect ricity). 
 
As explained in the previous assessment , in order to ensure predictability of 
regulat ions, methodologies to establish tariffs for networks (t ransmission, 
dist ribut ion) are set  in regulatory periods (the first  regulatory period was of 3 years, 
2005-2007, the second covers 5 years).  In the past , ANRE has received substant ial 
consultancy on tariff set t ing methodologies, from both EU and the World Bank, and 
the exist ing methodologies are sound.  Within the regulatory periods, tariff  
adjustments should be made for inflat ion or changes in environment  not  foreseeable 
at  the beginning of the regulatory period.  There is a higher rate of regulated return 
for private investors than for public dist ributors, as private investment  is considered 
riskier, part icularly for exchange rate risks.  The tariff  methodology for dist ribut ion is 
based on network operat ing costs and maintenance costs, own technological 
consumpt ion, depreciat ion of assets, and reduct ion of losses. 
 
Dist ributors (private and public) are not  part icularly concerned about  tariff  
regulat ions, though there is some room for improvement. One aspect  to be 
considered is the fact  that  tariffs are in fact  not  adjusted to inf lat ion in pract ice 
(despite provisions in the law), which erodes the revenues of dist ributors in t ime, 
part icularly considering that  Romania st ill has a high level of inflat ion despite 
constant  efforts to contain it  for accession in the Eurozone (5-7% per year).  
However, private companies and part icularly suppliers of both gas and elect ricity are 
very concerned about  several regulatory items, examined in detail in the Regulatory 
substance part  (secondary legislat ion for renewables, decisions concerning energy 
sector rest ructuring, liberalizat ion of markets,  cogenerat ion incent ive scheme etc.).  
Part icularly the non-implementat ion of cost  pass through of regulated gas supply 
and, to a lesser extent , elect ricity, is a serious uncertainty mainly for private 
companies. 
 

 
Source: CEZ, BNR.  Tariffs have been kept  constant , but they are in fact  eroded by inflation
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Part II . REGULATORY SUBSTANCE 
 
As noted in the previous report , the regulat ions issued by ANRE are not  conducive to 
improved market  compet it ion, which is actually it s key mission as ex ante regulator 
of compet it ion.  We have analyzed more in depth regulat ions on gas, and the 
consistency of regulat ions that  promote climate change mit igat ion measures and 
reduct ion of GHG emissions (ANRE’s involvement  in the debates on the primary 
legislat ion for renewables, and its own regulat ions for dist rict  heat ing and the high 
efficiency cogenerat ion bonus).  The following sect ion focuses on two aspects of 
regulatory substance, regulat ion of tariffs and prices, and market  monitoring. 
 
The main conclusions of our assessment  concerning the quality of ANRE’s regulat ions 
and market  monitoring are: 
 

1) ANRE cont inues to be excessively focused on set t ing prices in compet it ive 
business areas (generat ion and supply), instead of promot ing compet it ion in 
the energy market  whenever possible and regulat ing only when necessary, as 
a modern regulator should operate.  The public debate surrounding ANRE 
concerns only the regulat ion of prices for gas and elect ricity. 

 
2) Being subject  to pressures to maintain regulated prices at  below market 

levels, ANRE is effect ively not  implement ing its own regulat ions, part icularly 
in what  concerns the cost  pass through in the case of regulated gas supply.  
This is leading to substant ial losses for implicit  suppliers and could cause 
them to run insolvent . 

 
3) ANRE has been part icularly shy in challenging Government-promoted 

legislat ion and conflict ing measures on climate change mit igat ion and in 
correlat ing its own regulat ions for support  schemes for high eff iciency 
cogenerat ion with the broad object ive to support  emission reduct ions.  As a 
consequence, in the long run, consumers might  end up paying excessive 
prices for elect ricity with lit t le benefit  in reduct ion of CO2 emissions and with 
addit ional distort ions on the energy markets. 

 
4) ANRE’s capacity to independent ly monitor market  compet it ion is rather 

limited and possibly subject  to polit ical pressures, as hinted also in the 
Regulatory Governance sect ion. 
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1. Setting the tar iffs  
 
1.1 Tariffs and pr ices 

 
ANRE regulates tariffs for monopolies (t ransmission and dist ribut ion networks) or 
dominant  posit ion act ivit ies (such as gas storage or ancillary services in elect ricity), 
but  also and prices for some categories of consumers.  The lat ter are the so-called 
“ capt ive”  users, represent ing the segment  of resident ial and indust rial consumers 
who have not  opted to exercise their r ight  to switch suppliers.  No changes in the 
mechanisms for regulat ing prices and tariffs have been operated since the previous 
report , and there have also been no changes in tariff  methodologies.  
 

 

But  of part icular concern is the persistence of regulated prices , which affect  market  
development  and, as demonst rated in the previous report , does not  allow the full 
commercializat ion of the energy sector and t ransformat ion of the energy markets in 
t ruly compet it ive ones.  Thus, Romania cont inues to regulate prices for (at  least ) half  
of the market , in both elect ricity and gas, and it  has received an infringement  on the 
mat ter in July 2009.  On April 6, 2011 the European Commission has issued a 
reasoned opinion on Romania’s failure to liberalize gas and elect ricity markets: the 
Romanian legislat ion st ill allows a regulated market  for elect ricity where resident ial 
users and parts of the indust ry benefit  regulated prices if  they don’t  switch suppliers.  
In the gas sector, regulated prices for end users are st ill applicable to all gas 
consumers.  This reasoned opinion has been issued because Romania has not  taken 
measures to effect ively liberalize the gas and elect ricity markets after having 
received the infringement  in 2009.  In theory, the EC might  decide to sue Romania to 
the European Court  of Just ice to enforce market  liberalizat ion by heavy sanct ions.  In 
response to the reasoned opinion, the Prime M inister stated that  the market  

Box 7: Amendment of tariff methodology in response to differences in ANRE and 
distributor investment plans (update from previous report) 
One aspect highlighted in the first report concerns a revision of a tariff methodology in the course of 
the regulatory period, following an investigat ion done by a commission in the Senate (for ENEL 
M untenia Sud distribution).  In the case of the ENEL investigat ion, a Senate commission had 
concluded that  the investments in ANRE’s plan for tariffs approved in 2007 for 2008-2012 have not  
been met and accused ENEL of delays in the implementation of the investment  program.  ENEL has 
responded publicly to the accusat ion arguing that  the difference between ENEL’s program and ANRE’s 
program was caused by the fact that the actual takeover of the dist ribution subsidiary in the 
privatization process had been postponed by more than one year compared to the original plan (2008 
compared to 2007), and hence the program in the privatization contract  has also been delayed by one 
year, thus appearing a gap between ANRE’s program and the investments.   
(ht tp:/ / www.adevarul.ro/ financiar/Enel-_Ne-am_indeplinit_toate_obligatiile-
_Comisia_de_ancheta_confunda_planurile_de_investit ii_0_293971127.html) 
ANRE has amended in late August 2010 the tariff methodology to deal with situat ions when 
dist ributors do not meet investment  programs.  After our FOIA request , ANRE has also provided to us 
in the meanwhile the just if icat ion behind Order 24/ 2010, which amends the tariffs if one dist ributor 
has not  met its investment  obligat ions.  Thus, if one dist ributor invests less than 80% of its investment 
program, its regulated revenue is amended in the next  year.  This amendment of the tariff 
methodology has not  been contested by the distributor. 
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liberalizat ion would be f inalized in 2013 for indust rial users and in 2015 for all users 
(resident ial and indust rial), as agreed w ith the IM F.  It  is unclear to what  extent  such 
an arrangement  would please the European Commission, which has also demanded 
that  gas exports be fully liberalized by 2013 (which de facto implies full gas market  
liberalizat ion before then). 
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Preturi gaz, industrie, 2007-2010
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Preturi electricitate, casnici, 2007-2010
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Preturi e lectricitate, industrie, 2007-2010
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Source: Eurostat , 2010. Romania has the smallest  prices in the EU for gas, and decreasing, particularly 
for the industrial consumers, which have benefited “ cheap gas from domest ic sources” ; elect ricity 
prices have been kept low for resident ial consumers, at the expense of the industrial consumers; in 
the compet it ive market (for industry), they are higher than in t ruly liberalized markets, such as 
Denmark, Sweden or Finland. 
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What  is more, even for the regulated supply, ANRE’s regulations a re not 
consistently applied , which indicates either polit ical pressures to keep prices at  a 
low level or incapacity to fully enforce regulat ions, for various reasons (e.g., market  
liberalizat ion measures are superseded by Government  ordinances or laws to 
provide cheap gas supply t o certain consumers).  Thus: 
 
1. in the gas sector , ANRE’s regulat ions provide for cost  pass through of acquisit ion 
price for gas for the implicit  suppliers, but  the non implementat ion of which has 
caused the two implicit  suppliers (EON and GDF) t o incur losses.  In recent  years, the 
two suppliers have threatened in various occasions with lawsuits or even went  to 
court  (see previous report ).  But  the situat ion has been part icularly worsened in 2009 
and 2010 when the Government  issued legislat ion that  allowed large interrupt ible 
consumers of gas with consumpt ion about  1 mn m3/ day (Emergency Ordinance 
54/ 2009 and Law 332/ 2009) to benefit  exclusively domest ic gas, for a period of 16 
months. 
 

 
 
 

Box 8: ANRE does not follow consistently its own re gulations on gas cost pass -through  
Since Q1 2009, ANRE has not been allowed to change the regulated end-user prices for gas. These 
prices consist  of distribution, storage, transmission tariffs and the gas “ basket”  price.  The current 
basket  price does not match the actual mix and prices of gas purchases of the two implicit  
suppliers, which then have to sell at  lower, regulated prices to the end users. The approved basket  
price is based on the following assumpt ions: the consumpt ion consists of 80% domest ic gas and 
20% imports; 1 USD = 2.9 RON; the domest ic gas price is 160 USD/m3 and import  prices are 290 
USD/ m3.  The shares of domest ic and imported gas available to the gas basked fluctuated and 
reached as high as 40% import 60% domest ic gas in M arch 2011 as domest ic gas was diverted from 
the basket to preferred consumers and the existing domest ic gas in storage has been depleted.  
The exchange rate fluctuated between 1 USD = 3.1 – 3.5 RON; and the import gas prices rose up to 
380-400 USD /  m3.  Since the two implicit  suppliers GDF and EON import gas in real market price 
and quantity condit ions and are allowed to recover only the regulated basket price, they incurred 
heavy losses: about 500 mn RON in 2009-2010 and 90-120 mn RON in the first 3 months of 2011.  
Despite protests of the dist ributors and a promise to revise the formula in early April 2011, ANRE 
st ill maintains prices at 2009 level, an increase is not in sight, and dist ributors cont inue to incur 
losses.  Thus, though the share of domest ic gas has increased after the high consumption during 
winter, the price of imports remains much higher than in the approved basket formula.  This is a 
violation of the cost  pass-through principle of regulated prices under which implicit suppliers are 
allowed to recover in full the gas acquisit ion price from their regulated clients.   
This happened because in 2009-2010, the Government had approved legislat ion (to primarily 
support  the fertilizer and chemical industry, plus some electricity generation), according to which 
large, interrupt ible industrial consumers with a consumpt ion of more than 1 mn m3/ day were 
allowed to use domest ic gas  instead of the basket .  In reality, consumers in this category were 
never interrupted, exhaust ing stored gas, but they received the benefit  of low-price domestic gas.  
It  must  be noted that  the consumption of the two largest  fert ilizer companies was as high as 
Romania’s total gas imports during 2009 and 2010, or as high as the total consumption of the 
households (20%).  In other words, the regulator and the basket  price pract ice forces Romania to 
import  expensive gas to give domest ic gas to the two fertilizer companies; and impose not only the 
state-owned Romgaz, but also private suppliers to subsidize out  of their own revenues select  
companies.   
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2. in the electricity sector , one part icular situat ion arose in December 2010, when an 
increase of costs associated to regulated product ion has not  been recognized in the 
regulated tariffs for 2011. 
 

 
 
1.2 Consumer protection  

 
As explained in the first  report , regulated prices are not  only an obstacle for market  
development  (since switching of suppliers is discouraged by the fact  that  in the 
liberalized market  only the more expensive energy sources are available, and 
producers need t o recover losses incurred in the regulated cont racts by cross-
subsidizing with the open market  t ransact ions); but  also an ineffect ive way to ensure 
consumer protect ion. 
 
ANRE’s and the Romanian Government ’s understanding of consumer protect ion is 
not  in line with EU Direct ives and guidelines.  In reality, ANRE should not  be involved 
in any form of social protect ion but  ensure elect ricity and gas market  development , 
whereas all mat ters of social protect ion should be left  to the M inist ry of Labor, which 
can provide targeted subsidies to the poorest.  For example, one crit ical aspect  of 
the 3rd Energy Package is the correct  definit ion of vulnerable consumers, which 
should focus on the poorest  categories and some public inst itut ions such as schools 
or hospitals for which disconnect ion at  crit ical t imes is not  allowed.  Vulnerable 
consumers should benefit  support  not  in the form of lower prices that  cont inue to 
distort  the market , but  to receive a social, targeted income support  and pay the full 
price.  These issues are explicit ly included in the Direct ives of the 3rd Energy Package. 
 
Despite the spirit  and let ter of the 3rd Energy Package, in the new draft  legislat ion for 
the t ransposit ion of the Direct ives and Regulat ions, vulnerable consumers are 
defined as all resident ial consumers, regardless of assets or income.  Also, the not ion 
of regulated prices cont inues to feature prominent ly throughout  both emergency 
ordinance drafts for gas and elect ricity, in connect ion w ith vulnerable consumers.  
However, this does not  const itute adequate consumer protect ion: 
 

1) One aspect  of consumer protect ion concerns consumer choice. If prices 
available on the compet it ive market  are 20-50% higher than for the regulated 

Box 9: Regulated prices are not full cost recovery  

A Government Decision (1202/ 2010)
1
 issued in December 2010 has increased the prices for water 

that  electricity producers have to pay.  The increases are substant ial, prices for Hidroelectrica’s 
water being about  4 t imes higher than previously, for example (1.1 RON /  1000 m3 compared to 
previously just  0.26).  For some of the power plants, the water consumpt ion can reach as high as 
40% of the product ion costs.  However, these price increases have not  been considered by ANRE in 
the approval of regulated prices for its portfolio contracts for 2011, which remained at  72 
RON/ M Wh since the previous year, while the quant it ies to be delivered in these port folio contracts 
actually increased by about  30%.  In other words, hydro product ion regulated price is no longer cost 
recovery.  Something similar happens with the nuclear producer Nuclearelectrica, who also uses 
cooling water that is charged more and costs are not recognized by ANRE. 
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supply, the consumer switching is effect ively prohibited, despite the legal 
possibilit y for consumers to change suppliers. 

2) Part icularly the most  vulnerable consumers are not  protected, those who are 
so poor that  they cannot  afford connect ion.  At  the same t ime, the richest  
categories with high gas consumpt ion (e.g., owners of villas with gas heat ing) 
receive more support . 

 
As a consequence, limit ing market  liberalizat ion with the argument  that  consumers 
would not  be able to pay the ent ire elect ricity or gas bills is not  just ified; actually, the 
most  affected consumers from effect ive market  liberalizat ion are part icularly the 
large indust rial consumers that  benefit  cheap sources of elect ricity or gas, whereas 
the prices for resident ial users might  not  skyrocket  if market  players (part icularly 
SOEs) would employ t ransparent , fully commercial pract ices (see Box 10). 

 
 
 

 

Box 10: What would happen if gas and electricity ma rkets were immediately fully liberalized?  
We have played a game of imagination by asking several main players in the energy sector (companies, 
experts) what would actually happen if Romania decides to liberalize immediately both the gas and 
electricity markets.  Of course, the assessment  is a theoret ical “ guesst imate” , since market evolut ions are 
rather unpredictable, and the main actors do not actually believe, or consider possible that  the Romanian 
government  would do such an aggressive liberalizat ion.  However, the results are interest ing: 
On elect ricity, our panel answers that  market prices would increase by around 25% for resident ial users, 
would decrease by 35% for small industry, and for large users prices would remain largely the same, 
except for two large steel and aluminum companies which now obtain preferent ial prices from 
Hidroelect rica and in a liberalized market  would possibly see a price increase of about 80% from what 
they get  now.  The assumpt ion is that  market  demand for elect ricity is inelast ic, except for the two large 
companies, which would probably reduce their consumpt ion substant ially (they operate in energy 
intensive industries, and the two companies represent  8-9% of total consumpt ion).  On the supply side, 
several projects amount ing to 50 TWh by 2020 would be profitable, part icularly if the market  is liberalized 
and without  excessive support  for renewables. These comprise wind farms 13 TWh (3500 M W by 2015, 
7000 M W by 2020, operat ing 1800 h/ year); hydro (Tarnita pumping storage and micro HPPs, 2TWh); 
replacement of thermal capacit ies 30-32 TWh on lignite (6 TWh) and gas (24 TWh consist ing of 
cogenerat ion plants and capacit ies to balance wind); nuclear (700-1400 M Wh).  Without  liberalization and 
in the current condit ions, nothing would be invested except wind power, which would benefit  excessive 
support  and would cause significant problems to the system. 
On gas, demand is inelastic, except for energy intensive fert ilizers which consume 15-20% and which 
would reduce substant ially their consumpt ion, but  without closing full capacities.  Current  prices are now 
160 USD/ 1000 m3 for domestic gas and 400 USD/ 1000 m3 import price from Gazprom.  If markets were 
liberalized, gas import prices would possibly drop by 20% (currently, Gazprom sets prices knowing that 
the Romanian government would adapt  its domest ic price to keep the average at an affordable level; it  
thus behaves worse than a monopolist , who also has to consider demand elast icity).  Domest ic producers 
would probably increase prices by about 30%.  This means that  domest ic gas prices would be at 210 USD 
and import  prices at 320 in an init ial stage, part icularly because domest ic suppliers would still want to 
give some discounts to the large consumers.  In t ime, domest ic and import prices would converge, but not  
immediately.  On the supply side, additional product ion would make sense (the offshore reserves in the 
Black Sea, expected to cover Romania’s consumpt ion for 18 years); storage; and the prospects for 
Romania to have money for the construct ion of interconnect ion lines such as Nabucco would improve 
significantly. 
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2. Market monitor ing 
 
The market  monitoring capacity in ANRE is relat ively low, part icularly when it  comes 
to polit ically sensit ive areas.  The regulator’s market  monitoring reports do not  
highlight  issues that  should be invest igated, such as ant icompet it ive pract ices of 
some SOEs, including opportunit ies for collusion in the market .  In addit ion, the very 
regulat ion of market  prices distorts not  only the half of the market  that  remains 
regulated, but  also the so-called compet it ive part , since the behavior on the market  
of the major players is influenced by the regulat ions on the capt ive market . 
 

 
 
 
 
 
 

Box 11: ANRE does not have a clear position on ener gy policy measures with an 
impact on competition 
ANRE has been ext remely shy in challenging Government proposals with high polit ical support 
but  having a possible significant impact on the competit ion on the gas and power markets.  For 
example, since 2007, Romania’s cabinets have proposed several ways of rest ructuring the power 
sector by merging the key generation assets in one or two integrated companies, a measure that 
means high market  concentration and possible cross-subsidies.  The measure has substant ial 
implicat ions on compet it ion, acknowledged even by the Romanian authorit ies by the legal 
obligat ion to seek the prior approval of the Competit ion Council.  ANRE has indeed submit ted 
comments to the Council, but it has never expressed publicly its own official posit ion regarding 
the creation of the energy champions.  ANRE should have launched its own investigation in the 
mat ter and the results should have been made public and reported in the Annual Activity Report  
of the regulator.  By comparison, the Competit ion Council had officially launched its own 
invest igat ion and published a request  for information from the public together with the 
Government ’s proposal submit ted for analysis 
(ht tp:/ / www.consiliulconcurentei.ro/ ?pag=59&com=18632&year=2010&coms=0&month=0) 
A similar at titude was visible in ANRE’s approach to another mat ter hotly debated in the media: 
the sale of cheap elect ricity or gas by state-owned enterprises administered by MEC.  The sale of 
cheap power or gas on non-compet it ive terms by one large SOE is however equivalent to a form 
of state aid to the buyer, the size of the state aid being the discount  from the market price.  Also, 
this cheap energy is simply taken out  of the compet it ive market , which distorts the compet it ion 
on the wholesale market where more expensive products are available to the other purchasers.  
In their turn, producers and suppliers that incur losses on the regulated market need to cross-
subsidize demanding higher prices on the compet it ive market , which discourages consumers to 
switch suppliers and perpetuates the low level of market opening.  Instead, if truly independent 
from polit ical pressures, ANRE should have invest igated whether various such practices are 
indeed compatible with market liberalizat ion object ives and, if not , to have courage to impose 
sanct ions. 
Another good example of price distortion caused by price regulat ions is the case of import prices 
for gas from Gazprom.  As explained above, the Government ’s pract ice to maintain the basket 
concept and mit igate import  price increases by lowering prices for domestic gas is one of the 
possible causes of the very high gas import prices from Gazprom.  Another possible cause is the 
fact  that  import contracts, by which several importers buy from Gazprom and sell on the 
Romanian market , are also not  very t ransparent , and ANRE is not  looking into the mat ter.  Both 
causes make it virtually impossible to see what would be the real price that Gazprom is willing to 
charge Romania for its gas; it  can however be expected that  this price would be significant ly 
lower than it is today. 
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M arket distortions in the drive for energy efficien cy and climate change mitigation 
 
A very contested mat ter recent ly is the extent  to which various regulat ions, rules, 
laws promot ing energy efficiency and climate change are indeed consistent  with 
sound principles of market  compet it ion.  Among these new laws and regulat ions are 
the high eff iciency cogenerat ion bonus updated by ANRE in 2011; the Law on 
renewables (220-139) that  is now under analysis with the EC for state aid; plus, 
beyond regulat ion, all programs by which various minist ries subsidize direct ly users 
to reduce energy consumpt ion (for example the t hermal insulat ion of buildings). 
 
In reality, from an economic point  of view, the opt imal solut ion would be to charge 
in full energy prices, so that  consumers (resident ial and indust rial) are st imulated to 
rat ionalize consumpt ion; and these energy prices must  internalize negat ive 
externalit ies, such as the CO2 and NOx emissions.  Various count ries in the EU have 
other mechanisms that  are subopt imal judging on economics principles, such as 
st imulat ing low-emission technologies (state aids to producers, in the form of 
priority purchase of energy in the system plus a guaranteed price – feed-in tariff ; or 
an obligat ion of users to purchase their energy at  higher prices by the means of 
green cert if icates); limit ing by administ rat ive fiat  t he amount  of CO2 or NOx that  
each count ry or plant  can produce; or support ing direct ly the users to reduce 
consumpt ion or switch to other low-emission energy sources.  However, the opt ion 
closest  to market  principles and towards which the EU seems to be heading is the 
internalizat ion of CO2 costs in the European t rading of emissions, a market  based 
mechanism in which the polluter pays.  The extent  to which other support  
mechanisms for energy efficiency and climate change mit igat ion would st ill be 
employed in the following decades or if  they would be gradually phased out  is st ill a 
mat ter of debate and depends on various factors and internat ional negot iat ions on 
emission reduct ions. 
 
Romania has in place several policies to reduce GHG emissions, and ANRE is also 
involved in set t ing the regulatory framework for some of these measures, mainly to 
promote renewable energy product ion and high efficiency cogenerat ion.  M any of 
the schemes to promote GHG reduct ions involve higher costs for the end user: 

- energy producers are either st imulated for renewable product ion or 
reduct ion of emissions, or sanct ioned for t he actual emission of CO2 and 
NOx.  Romania has in place a law that  provides for green cert if icates granted 
to renewable energy producers and which suppliers are required to purchase.  
The law, prepared in 2008 (220) has st ill not  obtained the f inal approval of 
the EC, as it  seems to reward in excess the product ion of renewables, which 
would possibly cause significant  market  distort ions (e.g., an increase in the 
end user prices by at  least  5-7%7 if not  much higher, plus needed investments 
in other sources of energy to balance the network, and needs for investments 
in the grid).  .  M any experts view the current  law that  promotes renewables 
as providing excessive incent ives for producers (50% above the average 

                                                
7 ht tp:/ / economie.hotnews.ro/ st iri-energie-8482476-cum-influenteaza-regenerabilele-preturile-
energia-elect rica.htm 
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European support  price, or 12-18 RON/ M Wh according to some est imates for 
the current  law). 

- also, a part  of the generat ion capacit ies would have to either be upgraded or 
shut  down to meet  EU’s environmental condit ions, which could reduce 
supply if  actually implemented and thus increase prices on the market. 

- The mandatory EU-w ide ETS scheme by which thermal power producers 
would have to pay for each ton of CO2 emit ted start ing in 2012, increasing 
the prices on the market  

- A cogenerat ion bonus scheme by which high eff iciency cogenerat ion is 
supported w ith 4 bn EUR unt il 2020: for each unit of elect ricity produced in 
cogenerat ion meet ing certain criteria the producers get  a bonus, which is in 
effect  paid through higher prices for consumers.  Though the EC considers as 
gains from cogenerat ion not  only CO2 emissions but  also the efficiency per 
se, in our personal view, this is simply an overcompensat ion.  (If cogenerat ion 
indeed has high efficiency, it  should not  be supported, as the market  would 
reward exact ly the eff iciency represented by lower costs for fuel and higher 
supply of useful products.  Also, rewarding increased cogenerat ion capacity 
where cogenerat ion is high efficiency only a part  of the year is also 
overcompensat ion, because cogenerat ion needs not  be designed for peak 
heat  consumpt ion and peak heat  consumpt ion can be covered by eff icient  
boilers operat ing only during the winter.). 
 

Some of the measures above are overcompensat ing low emission technologies; in 
our view, a well-funct ioning ETS mechanism should be enough to reduce CO2 based 
on its real negat ive impact  on society and following market  mechanisms.  For 
example, using at  the same t ime ETS – that  internalizes CO2 costs for thermal 
generat ion - and green cert ificates for renewables is already known to over-reward 
low CO2 emissions; init ially, green cert ificates were supposed to be phased out  once 
the ETS mechanism would become operat ional in 2013.   
 
But  above the overcompensat ion issue, at  the same t ime, Romania pursues other 
policies that  go against  the object ive to reduce emissions.  For example, it  cont inues 
to support  also subsidies for ineff icient  coal-f ired plants and hard coal mines by 2018 
and possibly beyond, while these technologies are obsolete and have high CO2 
emissions.  Regulatory inconsistencies such as the failure to finalize liberalizat ion of 
prices also provide more support  to those who consume more, by keeping energy 
prices below compet it ive levels for the “ capt ive”  consumers; part icularly energy-
intensive indust ry seems to benefit  most  the cheap energy sources (see picture).  
Also, the regulat ion of bonuses for high efficiency cogenerat ion promoted by ANRE 
contains favorable condit ions for cogenerat ion facilit ies that  have actually low 
efficiency (among the list  of beneficiaries are included highly inefficient  generators 
such as Deva or the not  yet  upgraded Braila and Galat i TPPs).  What  is worse, private 
investors show lit t le interest  in invest ing in high efficiency cogenerat ion, as they are 
worried about  other market  issues, such as the fact  that  the heat  market  is distorted 
by various forms of state aids granted direct ly to municipally-owned CHPs and 
amount ing to as much as two thirds of the price, plus the fact  that  heat ing networks 
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and CHPs cont inue to operate under soft  budget  const raints, as they have always 
done. 
 

 
M ap: energy intensity in Europe.  Cheap energy supply to energy-intensive industries (fertilizers, 
chemicals, aluminum, steel) lead to lit t le incent ives for reduct ion of energy consumpt ion per unit of 
GDP. 
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Scorecard ANRE 
 

2004 2010 2011 2012* 2013* Immediate measures (by 2012, to reach target) Mid term measures (by 2013, to reach target)
GOVERNANCE
Independence Govt: no direct control on ANRE; only approval of A NRE's report Govt: control only through approval of ANRE's Repor t in Cabinet
Budget and subordination Govt: repeal HG 1428 (budget, subordination to GSG); good transposition laws for 3rd Package Govt: check financial statements in Report
Change in leadership Govt: amend and implement Law 13, leadership changed only for performance Govt: replace leadership if Report is rejected
Informal political pressures Govt: abstain from statements on prices, integrated cos, or laws to give cheap energy to some Govt: social protection, if any, completely outside prices
Relations with regulated sector ANRE: interdiction of staff to leave to cos ANRE: no inappropriate relations to cos (shares, nepotism)

Accountability ANRE: report on activity at 2004 level and full aud ited report on finances ANRE: performance and financial reporting
Reporting and confirmation of leadership Govt: change management only by Parliament decision, on performance Govt: change management only by Parliament decision, on performance
Accountability to consumers, industry, public ANRE: respond adequately to complaints, accusations in media ANRE: full reporting on activities targeted to different audiences
Financial and auditing ANRE: publish audited financial statements ANRE: publish audited financial statements
Ethics and enforcement ANRE: reinstate Code of Conduct, adapt, enforce, publish ANRE: continue to publish results on ethics enforcement

Transparency ANRE: publish and consult on all major decisions; 2 004 level reports on website ANRE: full performance reporting on website (Ofgem target)
Publish decisions (regulations + decision-making process) ANRE: publish reg committee decisions and link decisions to objectives ANRE: all decisions on objectives, monitor deadlines, explain delays
Proper consultation ANRE: Consultative Council; public hearings or e-comments on all major decisions ANRE: launch e-debates on all major decisions, publish all comments
FOIA responses ANRE: respond in full to all FOIA requests ANRE: respond in full to all FOIA requests

Predictability ANRE: maintain consistency on regulatory periods ANRE: link decisions to sustainable goals & objecti ves
Consistency and justified amendments ANRE: publish justifications for all amendments to Orders; work program on objectives; cost pass through ANRE: full work program on objectives, explain deviations or changes
Adaptability to environment changes ANRE: full debates on changes (tariffs, regulations) ANRE: identify and launch debates on changes in environment, e.g. private participation in generation

SUBSTANCE
Tariffs ANRE: eliminate distortions on tariffs ANRE: revise tariff policy to enhance competition, eliminate regulated prices for producers & consumer s
Economically sound ANRE: review tariffs for regulated consumers; abandon talk about regulating prices ANRE: review tariffs for networks (transmission - tranzit, zonal tariff)
Periodic reassessments ANRE: change of tariffs only on fundamental changes in environment, but with inflation ANRE: announce in time reassessment of tariffs and debate

Monitoring markets and licensing ANRE: clarify and enforce regulations ANRE: refocus its activity on markets, not tariffs
Enforceability of decisions ANRE: better sanctions, monitor sensitive aspects in market, challenge function to Govt measures ANRE: Enforcement code with full procedures
Transparent criteria for licensing/withdrawal ANRE: start work to streamline Enforcement guidelines ANRE: Enforcement guidelines
Consumer protection, management of complaints against industry ANRE: respond to complaints with clear justifications, no talk of social tariffs or prices ANRE: Definition of vulnerable consumers; consumer rights

* Achievable target
Legend Unsatisfactory

Moderately satisfactory
Good
Best practice
N/A or no evidence  

 
Reason to change or maintain scores 2010 - 2011 (ex planations in Detailed Assessment): 
 
1. Independence : ANRE would not be depolit icized in the new proposed laws, it recovers only financial independence, appointments in key posit ions would be made just  as 
now by the PM , at the proposal of president  of ANRE, without  clear criteria. 
2. Accountability : New draft laws do not  provide for additional safeguards for bet ter accountability to stakeholders (Consultat ive Council is not  representative); ANRE 
would not  account for its performance to an external body (preferable to Parliament); it is not  audited 
3. Transparency : Fair response on FOIA, though the quality of responses on the most sensit ive mat ters could be improved; public reports do not  contain polit icallz sensitive 
information, such as ANRE’s position on the set up of the two integrated champions or hydro’s bilateral contracts. 
4. Predictability : Tariffs follow methodology, but  ANRE does not  follow consistently its own regulat ions (cost  pass through) 
5. Tariffs and prices : The practice of regulated prices continues. 
6. M arket monitoring : ANRE does not monitor the contracts or measures of Government that have a potential ant i-compet it ive effect . 


